R i
R

Commissioner Inland Revenue.. Versus Amjad Niaz.

Stereo. H C J D A 38.
Judgment Sheet

IN THE LAHORE HIGH COURT
MULTAN BEMNCH MULTAN
JUDICIAL DEPARTMENT

Case No: Tax Reference Mo. 11 of 2013.

JUDGMENT

Date ofl:‘earing 05.03.2015.

Applicant by: | Mr. Abdul Razaq Raja, Advocate.

Respond:ntby: | M/s Mian Khalid Hussain Mitru and Sh. Inayat-
i ur-Rehman, Alvocates.

Shahid Jamil Khan, J:- The judgment shall also cecide Tax
Referenc; Nos. 13, 14 & 19 »f 2013 as all these AReference
Apphcatlons are directed against order dated 22.01.2013 passed by

Appellat< Tribunal Inland Reven ie (“Appellate Trlbun.ll”) under
_ common facts, proposing same questions of law.
Facts briefly are that the rospondent taxpayer bein;i; principal

filed his returns for salary incom: for tax years 2008 to "011 (four

1, ?”@ de«u s) claiming 75% rebate in tax: hablhty under clause (2) of Part III

/,~0f Second Schedule to Income Tex Ordinance, 2001 (“Ordinance”).

The taxation officer amended the‘ assessment order rclatir;.g'to these
“¥years by invoking provisions of Szction 122(5) of the Ord nance; for
the reason that pre-condition of being a full time teiacher and
researcher employed in non-prof t institution or 'research; institution
~duly recognized by Higher Educetion Commission was not fulfilled.
As a consequence, the claimed rebate of 75% was disallo ved for all
the years.
2. On  being unsuccessful before Commissioner | (Appeals),

respondent taxpayer filed appeals sefore Appellate Tribuna .

It was argued that responde 1t taxpayer was working - in relevant

tax yea's) in the University, vhich was recognized iby Higher

Education Commission. List of Universities, recognized by Higher

~
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T. R. No. 11/2013.

1]

Education Commission, was placed sefore the Appellate Trilunal. A
Gazette Notification by Government of Sindh dated 12.05.2000 was
also produc:ed wherein Muhammad ?\li Jinnah University (“l\l TAJU”)
Ordinance “vas published. Clause ( lC) Chapter 1I of Punjab Eclucatlon
Code was clso referred wherein a head of institution was required to
take at least six periods a week. It was contended that the respondent
taxpayer wlis entitled to rebate unde" clallse (2) of Part III oﬁl Second

Schedule tc the Ordinance, as amend:d by Finance Act, 2006

The arguments were opposec by the learned counsel for the
applicant cepaltment contending that the appellant was wos kmg as
full time Project Director of Pakistan Sweet Homes MAJU Centre and

was taking classes as part time teacher.

The Appellate Tribuﬁal made comparison between the repealed

and existirg clause (2) of Part III of the Second Schedule. It was

found that MAJU was recognized b/ Higher Education Commission,

as per information available on its viébsite. It was also found:l that the
respondent, being head of the insti-ution was taking 18 petiods per
week, thercfore, was a full time teacher, under the clarificatic n issued

by Central Board of Revenue (“CBR”) The appeals were allowed

consequen ly. 1

£y 3. Following questions are provosed for our opinion, stated to

have arisern out of the above discusse.d order:-

1. Whether under the facts and circumstances of the cese
- the Learned ATIR was jusstified to hold that condition of
“Non Profit Institution” in raspect of full time teacher end

- researchers had been rerioved on account of a comna

. by substitution of sub-clat se (2) of Clause (1) of Par' liI

of second schedule to the Ordinance 2001 vide Finar ce

Act., 2006, whereas the said substitution was made to

bring the said Clause in 1armony with omission of sub
Clause (1) of Clause 1) vide Finance Act, 2(05
whereby reduction of tax liability of salaried taxpayars

available under dlfferent slabs of income was done av fay
with?

2. Whether prior to substituton vide Finance Act 2006 s Jb
clause (2) of Clause (1) provided for reduction in tax
- liability of full time teachrrs and researchers emplored
in non profit education ir stitutior recognized by Higher

- .FFor more material, visit "www.imranghazi.com/mtba" OR "www.paktaxonline.com"”
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T. R. No. 11/2013. 3

' 'Education Commission ora Board of Education ‘in,
“addition to” the reduction available in sub-clause (1) and
the substitution vide Finance Act,, 2006 was meant to
detach it from sub-clause ' 1) and not to eliminate the

condition of “Non-profit Ir stitutions” as held by the
- Learned ATIR?" }j

{

4. Leamned counsel for the applicant department submits tha
respondent taxpayer was not entitled o the rebate under the Clz‘i‘use 2)
after its supstitution through Finance Act, 2006, which is reproduced

hereunderzr o ,

i g A ?

“2) . The tax payable by a ful time teacher or a researcher,
employed in a non-profit edi.cation or research institution ciuly
recognized by High Education Commission, a Board of
Education or a University reognized by the Higher Educetion
Commission, including gof/emment training and reseiuch
institution, shall be reduced by an amount equal to 40% o tax
payable on his income from'salary.” 5

I
¥

~

5. In nresence of the findings of fact of Appellate Tribrl"mal that
MAJU wa.s recognized by Higher I ducation Commission an1 that as
per CBR’s clarification, the respon ient taxpayer was to be f'eated as
full time teacher, there appears no ambiguity that he was etitled to

75% rebe te under the above reprodiced clause (2). It is neith>r argued

@M nor discussed in the Appellate Order that the University was a0t a non

o

~E Y . . . . .

~~ %}% profit organization or was not a rc search institution. Merel¥ because
. [e] Gy . K

T IR , €principal/head of an institution wes performing administrat ve duties
TN

also, it Could not be presumed that he was not a full time teacher. It

»

4% was not denied in the orders below that research was ¢lso being

s o l " e .
% carried out in the University which was organized and adr iinistrated

- by the respondent.

6. The proposed questions, supra, are argumentative in nature,

therefore, cannot be answered in its form, therefore, the (uestion is

: 1
resettled as under:- : f

“Nhether respondent taxpayer being head of the ins‘itution/
rrincipal was entitled to rebate: under sub-clause (2) of Clase (1)

of Part Il of Second Schedlle to the Income Tax Ord nance,
20017 '

7. Yor the reasons noted above, our answer to tte resettled

questicn is in Affirmative i.e., ag ;ain?}xe applicant depart nent.
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Refmence Applications are ieCIded against the ap Jhcant
depaxtment
8. Ofﬁcv shall send a copy of tlus Judgment under seal :)f the
Court to the Appellate Tribunal Inlanc Revenue as per Section ‘33(5)
of the Incon_e Tax Ordinance, 2001.
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IN THE LAHORE HIGH COURT, MU _TAN BENCH, MULTAM

T.R.NO. 1 \ /2013»

COMMISSIONER INLAND REVENUE R’ JAD %
MULTAN ZONE, REGIONAL' TAX OFFICE, VERSUS B COLL F COMMERCE

MULTAN , va}%Y

i

4;:‘ Jv

| %4? W’ ~ O“
INCOME TAX REFERENCE U/S 133(1) OF THE ING‘@ME/QT)AX GRDINANCE, 2001
- AGAINST ITA NO.1736/LB/2012 DATED 22- 01-113;3 IN FYE cKs’E\OF
MR. AMIAD NIAZ, C/O_PUNJAB COLLEGE OF COMMJERGE, CITY CAMPUS,
MULTAN FOR TAX YEAR 2008 — NTN 017 6167-6 % '

The taxpéyer an individual, derives inccme as 2 salaried individual eraployed as
Principal Punjaly College 7f Commerce, City Campus, M ultan. The taxpayer filed returns for the
Tax Years 2008 to 2011 ¢ nd worked out tax after claimring 75% rebate in tax hablllty under Sub
Clause (2) of Clause (1) nf Part-Ill of the Second Schec ule to the Income Tax Ordln!mce 2001
(hareinafter called the O!’rdmance)‘ The Additional Cor missioner Inland Revenue, Airdit Range,
Foned RTO, Multan obsarved that the taxpayer beiné administrative Head of a Private Sector
Collepe was not c_enl’if:led to claim reduction @75% in tzix liability under Sub Clause (2) of Clause
VR Pt of Second Schedule to the Income Tax Oidinance, 2001. The benefit of the said
Slee wase availahle ‘1;33 “full time teachers and lese‘archers employed in 1on profit”
cidacational or research lnm'unon; duly recognized b ngher Education Commnssnc ‘n, a Board
ol Lducation or a Univorsuty recognized by the High Ecucation Commissioner. The assessments
deemed Lo have been f*amod under Section 120 of he lacome Tax Ord., 2001 fnr the year

under consideration were found to be erroneous in so far as prejudicial to the interest of

“evenue, Show Cause no‘nres were issued time and again. The appellant submitted' hlS written

s

iy on 26-03-2012 whwh was duly considered ard the Additional Commlssmner Inland
Revenue, Audit Range-l, 7one I, RTO, Multan amended the assessments for the Tax\ears under

consideration by m\/oklng provisions of Section 122(tA) of the |ncome Tax Ordmtnce 2001.
Being aggrieved with traatment the taxpayer prefer:ed an appeal before the Coinmissioner
Bl Revenue (Appea's) who vide his Appellate Cvrd_er No.434 to 437 dated 29-05-2012
decided in favour of the Department. The taxpayer preferred second appeal sefore the
fppellate Tribunal Int‘and Revenue, Lahore who vide Appellate Orders f\éo 1736 to
1739/18/2012 dated 22—1)1—20‘] , vacated the |mpugned order of the Learned ClR(Ap peals) and

cancelled all the four Oniers for the years under consic eration.
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The learned ATIR was not justified 1o vacate the impugned o-der of
('ll((./\’p;‘)en!s) and cancel all the four Orders passed by the Additional Commissione - Inland

Revenue. Therefore, this office intends to file reference lefore the Honourable High Court on

the basis of following Questions of Law:-

1. “Whether under the facts and cir :umstances of the case
the L:arned ATIR was justified to hold that condition of
“Non Profit Institution” in respect of full time teacher and
researchers had been removed on account of a comma by
subst'tution of sub-clause (2) of Clause (1) of Part Il of
second schedule to the Ordinance 2001 vide Finance Act.,
2006, whereas the said substitutior was made to bring the
said Glause in harmony with omission of sub Clause (1) of
Claus:2 (1) vide Finance Act., 2005 v hereby reduction of tax
liabilizy of salaried taxpayers aviilable under different
slabs 5f Income was done away wit1?”

'~

2. “Whether prior to substitution vid. Finance Act 2006 sub-
clause (2) of Clause (1) provided for reduction in- tax
liability of full time teachers and rasearchers employed in
- non -nrofit education institution recogr’zed by Higher
L/g ,2 0 Education Commission or a Board f Education “in addition ‘
“‘MB;M [N to” tie reduction available in sub-clause (1) and the k é é/g
i substitution vide Finance Act., 200¢ was meant to detach it /
Tpoify dipflause (1) and not to eliiminate the condition, jof | j}) "
' Stitutions” as held by.the Learned ATIR?{_’ '

”
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PRAYER a%
Cav s humbly

(fy...dwt%'rat the above menticned questions of law may ki1dly be
“ngpeered by giving authorii ftive andenlightened view thereof. It is further prayed thet if any
';’;il’l fuestions of law arigd i out of the Tribunal, necessar consequence may also be answered
e Formulation. ’
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CArti e%ex instructions of the applicant/dej-artment no reference has been iled

carlier hefore tife Honourable Court against the impugned judgrent of ATIR No0.1736/LB/2012 d ited
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